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Club for Growth, Inc. PAC ) . I $  ' ' 

. '  . . . .  

Pat Toomey, in his official '*3' t i  

. . .  . .  
) i! 

. .  
. .  

' capacity as Treasurer 

. .  
, . .  

. .  

OPPOSITION OF THE CLUB FOR GROWTH, INC., 
CLUB FOR GROWTH INC. PAC, AND PAT TOOMEY, IN HIS 

OFFICIAL CAPACITY AS TREASURER, 
TO THE GENERAL COUNSEL'S BRIEF 

I .  

I I The Club for, Growth, Inc. ("Club") is a membership organizaFion formed for the' primary 

purpose of promoting pro-growth governmental policies. As its Bylaws expressly provide: 

The Club for Growth is a nationwide political membership 
organization dedicated to advancing public oolicies that promote 
economic growth. The mission of the Club is to identify for our 
Members the political candidates running for elected office who 
believe in these ideals, to help finance their elections, and to 
monitor their performance in elected office. The Club also helps 
finance strategic issue campaigns to advance our policy goals. The 
Club's emDhasis is to advance issues that are vital to keeping the 
American economy Drosperous, such as tax rate reduction, 
fundamental tax reform, school choice, and personal investment of 
Social Security. 

I 

The Club has vigorously and openly pursued its 
: , I  

primary purpose since its founding in 1999, acting in its own name'and through its PAC.' 

The Club uses a variety of tactics to advance its pro-growth objective. For example: 
I 

1 The General Counsel's Brief tries to make the Club's organization mysterious and 
complicated. It is not. The Club for Growth, hc .  is a Virginia nonprofit corporation that has 
registered under section 527 of the Internal Revenue Code, and it ad.ministers a PAC as a 
separate segregated fund. These are the ony two entities at issue in this matter. To the extent 
there is interest in the accounts and other names mentioned by the General Counsel, they are 
explained in Appendix A. 
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. .  
It created and aired widely,,~.qAeimed issue ads such as The Tax Blob, using a 1950’s ’ ’ 

. .  

sci-fi horror.theme to illustrate the need to curtail federal spending.. (See Appendix .’ .., I 

. .  
. I . # . .  . 

\. 

I \ . ’  

Its executives have maintained a grueling schedule of media appearances and writings ” ‘ I  

to’promote pro-growth. policies. 

It has organized educational seminars on pro-growth policies. and.legislation, for both ’ 

. .  . .  
. .  

. .  
. # . a .  

’. 

politically active citizens and for members of Congress. 

But each of these tactics serves the Club’s one principal purpose of advancing pro-Rrowth 

policies. That purpose is entirely proper for a membership organization and it is not the purpose 

required of a political committee pursuant to the Federal Election Campaign Act of 1971, as 
I!, 

amended. I 

. . .  

.. . . 0 It has organized programs to hold professedly pro-growth legislators to their 

commitments, and, through its Club for Growth, Inc. PAC (“PAC”), it has supported 
I I 

. .  
pro-growth candidates. : 

. .  

., The General Counsel’s Brief stresses that Club materials sometimes speak of its ’ ,  

. .  ~ 

1 .  

“mission” as being support of candidates who will advocate pro-growth policies. But the Club’s 

Bylaws and its activities make clear that soliciting member financing.through the Club’s PAC is 

just one tactic serving the Club’s pro-growth purpose. The Club is not novel in employing some 

candidate-related activities to advance its primary policy goal. For example, the Commission ’ 

found that systematic and extensive electoral activities were consistent with AIPAC’s primary 

purpose of promoting pro-Israel policies. See MUR 2804. Likewise, the Breeden-Schmidt 

I 
I, 
I 

. .  

I 
I 
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I . ! . Foundation did not i-mpair its major purpose of prornoting~soci,alism .by ~systematically.supporting- . .  . '.: ' 

candidates as a':means to its .en'd.. See Advis,ory Opinion 1.996-3. Similarly, the Club here is.a 

membership organization, not a political committee'. 

. .  5 . .  
. . . .  . .  . : . : : .  

- .  . .  . 
. .  c- . .  

... . . 
. .  
. .  

. . . .  . 
. .  ' I  

. . .  . .  . 

' .  I 
. .  

. .  

. .  
&I,. I., . 

The Club has thousands of members whg. enthusiastically support its pro-growth .goals. 
. .  

. .  . 
{I, 

. From 1999 through 2003, 'the only way to become a.Club member was by paying dues. .In mid- . '. ' 

. .  . .  . .  

2003 the Club amended its Bylaws to include as members persons who 'affirmatively . .  registered 

as such,'addjng them to the Club's mailing list and authorizing. them to participate i n a n  .annual 

bindin.g vote on a policy issue posed by the.Club's leadership. .The first such p o k y  vote was' 

. . . .  . . . .  

. .  . '  . . . .  . .  

-. . . 

. .  

. .  

I 

. .  

. I  

. .  

. .. 

. .  

- 1  ' 

held the following year and the membership overwhelmingly voted to hake tort'reform a 
I .  

. .  

priority. See General Counsel's Brief at 5.  ' , .  : ' . .  

As a membership organization, the Club is entitled totpmmunicate frankly with its I 
8 

members about candidates whose pro-growth credentials have been verified by Club research 

and who thus appear likely to advance the Club's major purpose of implementing pro-growth 

policies. The Club exercises that right and, through its PAC, it regularly receives and forwards 

to recommended candidates contribution checks written by Club members.. The PAC 'also is 

entitled to and does make expenditures to disseminate communications supporting candidates, 

activities detailed in its regularly filed FEC reports. 
I ,  

The Club's settled policy has been to' refrain from express.advocacy in its own public ' 

advertising. The General Counsel's Brief does not challenge any Club ads from 2003 to 2004, 

but asserts that some earlier ads (and supposed phone scripts) just crossed, the express advocacy 

line. We show otherwise below. But more importantly, it is clear that the Club's ads intended to 

avoid express advocacy and most succeeded beyond doubt, as can be seen from the ads that are 

freely available on the Club's website <www.clubforgrowth.com/pastproject.php>. 
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The General Counsel’s Brief devotes nearly 30 pages’ to discussing alternative theories as . . .  ” 

. . .  
. .  

. .  

to why the Club’s activities would be . unauthorized . if the Club were a political committee, a non- , .: I  

’ I ’  , 

federal account of a political committee, or an ordinary . .  ,commerci\l 

By contrast, the Brief devotes only a few footnotes (at n.58) to the ’ 

’ membership organization, Because the Club will not be able to see or respond to arguments 

developed in the General Counsel’s Reply Brief, this forces the Club to’anticipa‘te and respond to . .  , 

‘. I 

. .  
. .  

.*.. . .  

, , 

. 

undisclosed positions, and requires the Commission .to scrutinize with particular care Reply 

arguments that will .not been subjected to adversary scrutiny’and response. . .  . 

. 
. .  

. .  I ’  

The central point of. this Opposition is that the Club is a membership organization whose ‘ 

structure and conduct is fundamentally lawful. That key point disposes of the core charges made 

in the General Counsel’s Brief that: (1) the Club does not qualify as, a membership organization 

because it is “organized primarily for the purpose of influencing” election; and (2) it is a 

.“political committee” because its “major purpose” is the election of candidates. There is no need . 

‘to speculate about how the Club’s various activities might be classified if it were an ordinary 

. .  

commercial corporation or a political committee.. It is not. The Brief‘s few remaining claims. ’ . :, I 

(e.g.; that particular statements were implied express advocacy or reached some non-members) 

. . are mistaken, contrary to law, and, in any event, involve early ‘and peripheral conduct of an . 
’ ‘I 

’ evolving membership organization. . .  

One final point: Because the Club operates at the very heart of the First Amendment. the 

government cannot require it to hedg-e, trim, and steer clear of ~otential restrictions. Instead, in 

an enforcement context (as opposed to ru1emaking)’the question is whether precise, objective, 

and tailored legal standards have been violated. Nothing like that .occurred. Instead, the Club 

sought, with the advice of counsel, to respect all such standards. The General Counsel’s reliance 

, . ’ .  
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on .Ia$ely unstated-legal standards that never have,.been precisely and narrowly defiixd by . .. . ’ ’ 5 . . . .  . .I 

. .  
. .  

. .  . . .  -- 
! ,  

statute, or regulation is both. fundamentallymfair and contrary to the First .Amendment. . .  . . . .. 

’ 

. .  . .  
. _ .  

‘ I  

1 . .  . .  
. .  

.. - 

. .  
I. THRESHOLD CONSIDERATIONS. . ’ 

. .  D ... ... . 

Two important threshold matters requirki brief discussion. ,.First, the CommisSion’s’failure . . . _  . . 
. .  . .  

to follow mandatory statutory procedures for initiating this matter requires dismissal. Second, if . ’  ” ~ 1 .  

the matter could lawfully proceed, factual inferences unfairly suggested in thelGenera1 CoUnse1”s ~ 

Brief would require correction. ’ 

. ; ’ . ’  

. .  . .  . .  

. .  
. .  . . .  . .  

.. . . .  
. . .  I 

A. The Commission’s Failure To Make Timely Service Of The Complaint, As 
Mandated BY Statute, Requires That This Matter Be Dismissed. 

! 
I - 1  1 . - - ‘  

t 1 .I . . . , _,. . . . 
1 .  . .  . . .  

On April 8,2005, the Club filed a Motion to.Dismiss due to fatal procedural defects ’ . 
’. . , I  

. .  

committed by the Commission when it instituting this MUR. The.Motion pursued an issue that ‘ . 

the Club noted in its June 6,2003, initial.response to. the Complaint (at n. l), and that. it has 

presented throughout the proceeding. The General Counsel’s ‘Office refused to present the . 

’ , . 
I . .  

I 

I 

Motion to the Commission.2 However, the current probable cause stage of the proceedings . 
I: 

presents the Commission with an appropriate opportunity. to rule .on the.Motion and dismiss this 

matter due to the Commission’s failure to follow strkt statutory requirements. Interestingly, 

’ , 

. . .  . .  

although the General Counsel’s Office accepted the Motion as part of the Club’s response to the 

Cornmission’s Reason To Believe findings, the Brief inexplicably says nothing about the. issues 
. I  

raised by the Motion perhaps because there is no legitimate answer. . . 

The arguments in the Motion are incorporated herein by reference. (See Appendix C.) 

To summarize, this MUR must be dismissed because the Commission did not comply with 

The FECA and FEC regulations “contain no provision for the’Commission to consider 2 

such a motion. Therefore, this Office will accept the Motion as part of your client’s response to 
the Commission’s reason to believe findings and will proceed accordingly.” 
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I . .  . . .  

. .  

, ’ . ’  * ‘ I  ’ . .  
. _  

I 

! , .  . .  . 

. .  .. - . . .  

. _ I  . . .  

statutorily mandaied procedural safeguards afforded the Club and its PAC;, First, the..- 

Commission *id not notify- the Club of the, Complaint until after the 5-day notice period had ’ . 

. ’ , ’ ’.: 
: 

. .  
. .  

‘: :. 

. .  
,-- 

. .  , .  
. .  ‘ I  

lapsed. Second, the Commission named the PAC hs a respondent without any,basis,in the 

Complaint for doing so, violating FECA and it$ own regulations., . .  
*I” #.I . 

. .  

. .  
, . .  

The FECA clearly sets forth the procedural steps the Commission must follow in order :._ ’ 
. .  . .  

for its enforcement proceedings to. be lawful. hnportantl,y, the Act states: .“Within S’days ’after, ’ !. 

receipt of a complaint, the Commission shall notify, in writing, any person’alleged in the 
I . . 

. .  
1 I . _  

I I 

complaint to have committed such a violation.” 2 U.S.C. 8 437g(a)( 1). “Section 437g is.as . ’  

specific a’mandate as one can imagine” and “the procedures it sets forth-procedures purposely ’ . 

. ! .  ’ . .  . .  

.. . . :: . .  
. .  

designed to ensure fairness not only to complainants but also to respondents-must be 
I 

I 

followed.” Perot v. Federal Election Comm’n, 97 F.3d 553,559 (D.C. Cir. 1996). These 

mandatory procedural requirements “bind the FEC’s deliberations about, and investigation of, 

complaints.” Id. at 558 (specifically citing the 5-day notice requirement and stating that the 

court “presume[s] this was done”). 
. -  

The Commission received the Complaint against the Club on May 13,2003, but did not 
. .  

notify the Club of the Complaint until June 3,2003, a full 21 days later. This constitutes a per se 

violation of the 5-day notification requirement found in section 437g(a)( 1). Accordingly, the 
I 

Complaint must be dismissed as to the Club. 

‘ The Commission did send the Complaint to the PAC, but that served no purpose since the 

Complaint nowhere mentions the PAC, much less allege that it violated the Act. To the contrary, 

the focus of the Complaint was an allegation - since dismissed by the’Commission - that a Club 

ad (not a PAC ad) featuring Senator Tom Daschle was a regulated “electioneering 

’ -6- 



. ’  
. .  . 

communication.” Otherwise, the CompJajnt made a passing reference (not factual allegations) to . 

I ’. 
I 
I’ 

political committee registration and reporting obligations. Those allegations could not have I 

, 

applied to the Club’s PAC which was already registered and.repo\ftlng as such to 

Commission. Thus, the PAC was served; with a Complaint that mentioned 
’ 

I .  ’ 

its activities and asked that it respond. That was a charade. 

Section 437g(a)( 1) permits the Commission to proceed with a Complaint only by 

notifying only those respondents “alleged in the complaint to have committed such a violation.” 

There is no authority to proceed to the notice stage against an entity that is not even mentioned in 

the Complaint. Moreover, 1 1 C.F.R. 8 1 1 1.5 precludes the General Counsel from proceeding 

against a party on the basis of an inadequate complaint. It makes a mockery of these careful 

procedures to send a party a document that does not even mention it, expect it to respond to 

. 

I nonexistent charges and then proceed on claims that were absent from the Complaint. 

For these reasons, and as more fully explained in the Motion to Dismiss, the Commission 

’ should grant the Motion and dismiss the MUR. I, 
B. Difficulties Created By The Commission’s Own’ Extensive Delay ‘Cannot Be. -. . 

Attributed To The Club. :, , I 
A second threshold problem is that the General Counsel’s Brief repeatedly accuses the 

Club of failing to cooperate in discovery, unfairly implying the Club must have been hiding 

something. The truth is very different. After the Club responded to the Complaint, the 

Commission took no action for a year and a half. When the matter inexplicably was resurrected, 

, 

I 
I 
I 
I 
I 

the General Counsel’s Office realized that the Club’s practices had evolved over the years and 1 1  
that communications it deemed most problematic occurred so long ago that the five-year statute 

of Jimitations would soon run. 
1 

a 
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, .  
' ~Ratlier than.focusing on'the Club's more ': recent i. activities, or electing to seek- targeted . ' , 

discovery that:.could be c'ompleted swiftly,. the General Counsel's Office made blunderbuss ' . 

discovery demands on an extremely short timetable. It then sought.to force the'Club to agree to 

toll' the statute of limitations in return for a rea$nable compliance schedu!e.and 'phased e .  ' ' 

discovery procedures that would avoid needless burden and. massive intrusion into sensitive . .  

matters. The Club refused to give up its statutory rights, pointing out that the five-year limitation ' ' 

period was ample to allow .both sides to proceed at a reasonable pace. It simply.was not- 

reasonable for the Commission to let the matter lay dormant for a yearand a half3 and.then, just. . 

' '.: 

' q  . .  
. .. 

. .  
. . .  

C .  

.I . '  
' I  

1 

. .  b-8- I I . 

. .  
I , .  

, 
;' 'l. 

. .  . .  

. .  

.. . I 

._..  , I : . .  

as the 2004 election kycle climaxed and the Club began simultaneously moving.to.new offices 

and'changing its president, demand massive discovery on a schedu1e"that would require the'Club . ' . 

. .  

. .  to adandon its core First Amendment .activities., I .  

I 

Although the Club refused to be bullied, its tiny staff . .  (further diminished by the departure 
' 

of its president) worked hard to satisfy legitimate discovery 'demands on a schedule-consistent . ! 

with maintaining its other operations. In fact, the Club was diligently compiling .responses to 

second and third generation. . .  inquiries when, ,without ,prior notice, the General Counsel's: Brief 

was served. During the discovery period, the enforcement staff's position was not that the 

Club's timing was unreasonable, but simply that the Commission would not agree to it without 
I ,  

an agreement to toll the statute of limitations. 

' .  The Commission should reject the unfair inferences suggested by the Brief.,4 

. I  

. .. 

. .  

. .  

. . .  
. 1  

. . . .  

~ ~ ~ 

3 

delayed due to "other agency priorities." 
In a January 18,2005, meeting, Ms. Julie McConnell explained that this matter was 

Importantly, this isnot a situation in which a respondent's surreptitious activities were 4 

'detected just shortly before the statute of limitations deadline. The Club has operated with a very 
high profile, it has maintained an extensive website, and, as noted, the Complaint against the 
Club was simply allowed to sit for a year and a half. Moreover, the most important issue should 
be the Club's ongoing activities, as to which there is no statute of limitations issue. 
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11. . THE FIRST AMENDMENX,REOUIRES PRECISE AND NARROW . 
. DEFINITIONS OF THE “PURPOSE,” “MEMBERS.HIP,” AND 

“EXPENDITURE” STANDARDS THAT ARE CENTRAL TO THIS CASE. 
I I . .  . 

I 

I I .  . 

\. 
The central legal standards in this case are those that defin the 

. .  , J 
purpose,” “membership,” and “expenditure.” Because these standards 

qmendment . . .  activity and, threaten civil’ and criminal sanctions, the First Amendment demands .’. 

that they have a precise meaning that is narrowly tailored to the compelling interests they seek to 

serve. 

. .  . .  
. .  . : .  

. .  . .  . 
... . 

. .  

I .  

. .  

. .  

A. ’ Legal Definitions Of “Purpose,” “Membership,” And “Expenditure” Are’ , 

“Expenditure” is a’ key concept here because FECA :forbids’most corporations to make. 

Central To This Case. - .  
. .  

. 

. .. 

‘:‘expenditures” and substantially burdens “expenditures” made by most other entities. Moreover, . 

depending on its purpose, an entity .that makes “expenditures” of more than $1,000 per year may 

’ be classified as a “political committee.” 2 U.S.C:g 43 1 (4)(A): Such a classification triggers 

onerous reporting requirements and other limitations on core First Amendment activity. 2 

U.S.C. $8 433; 434. 

‘ 1  6 ’ To preserve the First Amendment freedom of a “membership organization” to 
- 

communicate with its members, FECA provides that spending for such communication *generally 

is not an “expenditure.”. 2 U.S.C. 8 431(9)(B)(iii). However, if a “membership organization” is 

“organized primarily for the. purpose of influencing the nomination for election, or election, of 

. ’ . 

. .  

an,y individual to Federal office” then such spending may be an “expenditure.” Id. ’In’that event, 

spending for membership communications may violate the prohibition on corporate expenditures I 
I .  

or may satisfy the $1,000 political committee threshold. 
t .  

Commission regulations take this restriction a step further and provide that an entity ’ 

“organized primarily for the purpose of influencing the nomination for election, or election, of 

-9- 
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. .  
any individual’for Federal, office” cannot be a “membership organization.” . l l  C.F.R.... . . .  ’ .  ’ .: 

a ,  . .  
. .  

. .  
: : .  

r. 

$8 100.134(e)(6);~114.l(e)(l)(vi). The rationale seems to’be that there is little pointto being a ’  ’ 

.membership organization that cannot communicatk freely to its members. . . ’ .  ’ .  ’ 

. 

I . .  
. . .  

. .  . . ’  

The concept of primary organizationa&$urpose serve; another closely re1,ated:role. ‘.As 
I 

. .  
will be discussed in more detail below, Buckley v. Vuleo n.arrowed“‘politica1 committee” to ’ . ’ ’ _  .. : . 

. .  . .  

include only “organizations that are under,the control of a candidate or the maj,or purpose of 

which is the nomination or election of a candidate.” 424. U.S.. 1,79 (1976): BuckZey’s.‘‘the 

major purpose” standard is the Court’s restatement of the statutory”reference .to the primary 

’ ,  . 

’ ’ . 

. .  . .  . .  

. .  I . .  . . .  

. .  I 

I ”  purpose, i.e, “organiked primarily for the purpose.” 2 U.S.C. 5 43 1 (9)(B)(iii). The result is that 

many entities, such .as the Club, are either a membership .organization or a political committee,’ . 

depdnding on their primary organizational purpose. . .  0 

Finally, a membership organization also must have members and membership 

communications must be directed to such members. The Commission’s regulations define 

“member” for this purpose. 1 1 C1F.R. $9 100.134(f); 114:1(e)(2). 

B. The First Amendment Requires That Such Standards Be Precise- And 
Narrow. 

Buckley holds that the legal standards for imposing substantial burdens on core First 

Amendment activity must be precise and narrowly tailored. 424 U.S. at 40-50,’75.-82. This’is 

particularly so where, as here, civil or criminal penalties are threatened. Id. at 40-41,77. This 

First Amendment standard is much higher than the “fair notice” standard that due process 

demands of ordinary economic and social legislatjon. Id. at 41,77. The reason is that, where 

core First Amendment rights are at issue, vague or broad laws that cause persons to hedge, trim, 

. .. 

. .  

. .  

. .  
- 1  

, . .  . 

. I  

or steer wide of possible risk deprives both the person and society of the.fundamenta1 benefits 

that the First Amendment exists to provide. ‘ Id. at 41 n.48. By contrast, if someone .drives in the 
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. .  

rain at 50, mph instead of 60.mph becmSd‘the threshold for reckless driving is not clear, little is . ., 
. .  

lost and it is not of constitutional dimen~ion.~‘ I’ 

’ \. . : k ’ . ’  . .  . ’ ”  
Buckley illustrated the stringency of the .First Amendmenks demands in a dressing 

’ \. . : k ’ . ’  . .  . ’ ”  
Buckley illustrated the stringency of the .First Amendmenks demands in a dressing 

’ . .  . ’ \ #  FECA’s definitions of regulated “expenditures”’as spending “relative to” or ‘‘for the purpose of. , . I .  ’ 

. .  . .  

... influencin,g” a federal el‘ection. 424 U.S. at 41-44,78430. Buckley held that such language . 

1 

was unconstitutionally vague and overbroad, but avoided holding the standards unconstitutional 

by narrowly const,ruing ’them to require explicit words that expressly advocated the election or ’ . 

! ,  
‘ 1  

I 
,.a. . ! .  I 

. .  

, . . : . .! 
. .  

’ ‘defeat of a clearly defined candidate. I d 6  . .  

. .  

.. . . In the course of construing “expenditure” to avoidhvalidity, for vagueness or lack of 
I . .  

’ ’ . ’ 

tailoring, Buckley pointed out that the statutory term “poiitical committee” posed the s h e  First“ 

Amendment concerns. 424 U.S. at 78-79. To avoid invalidity, Buckley held that “political . . 

, committee” only reaches “organizations that are under the control.of a candidate or the major 

’ purpose of which is the nomination or electian of a candidate.” Id.. at 79. This identical standard 

is repeated in FEC v. Massachusetts Citizens for Life, Inc., 479 U.S. 238,252 n.6 (1986) 

!, , 

. 5  
., ‘Similarly, the. Court is less demanding of standards that regulate speech that lies more’ 

toward the periphery of ‘the First Amendment. The legal, definition of obscenity, for example, 

expenditure. Because the constitutional cost is less if peripherally protected speech is chilled, the 
Court tolerates more ambiguity. 

. does not come close to meeting the stringent standards that Buckley imposed on the definition.of 

. .  
’ 

McConneZZ v. FEC, 540 U.S. 93 (2003), pointedly did not .retreat from BuckZey’s holding 
that the First Amendment demanded a high degree of precision, objectivity, and tailoring. 
Although McConneEZ recently affirmed an “electioneering communication” standard that 
supplants the express advocacy standard for some purposes, the Court stressed that the new ” 
standard was just as precise and objective as express advocacy, and its scope had been fully 
justified by the record. 540 U.S. at 193-94. The Brief expressly disavows (at 15 n.53) basing 
any charge on the theory that the concept of “expenditure” is broader than “express advocacy.” 
Due process requires that the Club receive fair notice of the charges made against it. Since the 
Club has not been charged on such a theory, it will not further address the applicability of the 
express advocacy standard, though it will discuss below what that standard means. 
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i ’  

. I  

. (MCPL), and McCo.~zrzeZl v. FEC, 540‘U.S.. 93, 17.0~1.64 (20.03).’ Indeed, h4,CFL held.that-the’ . . . , . ’‘: 

entity there was not a political ‘committee because.:‘the central’organizati,onal purpos6’ . . ,  . .  was.n,ot ’ . ’ ’ 

to influence elections. 479 U.S. at 253 n.6; see also MU’R 4953, First GeneralCounsel’S Report 
. .I‘ . 

at 34 (quoting and relying on that standard). ‘ L . ‘  ’: 

‘ 5  . .  
. .  

I-- 

. .  

. .  ‘ I  

. .  
I 

. .  

bmr1.n , 

. .  
, .  

. . This narrowing construction on “politicil committee” was imposed by the,same p&.’of .’ . ,’. -. . 
. .  

. .  
. .  

Buckley that stressed the need for precise and tailored standards where core First.Amendment, 

activity is being regulated; It was adopted,by’analogy to the limits that Buckley imposed on . 

“expenditure,” which the Court made highly .precise and tailored. Because, BuckZey’s “the major 

purpose” standard was adopted’ for the purpose of providing constitutionally mandated precision,, .I  ’,‘ 
.the Court must be taken to have spoken precisely. See also FEC vi GOPAd,,917 F. Supp. 851, 

’ .  : 
. . .  

. .  . 

... . . ‘ I : 

861-b62 (D.D.C. 1996) (holding that ‘“bright-line’ rules” are preferred and that the Commissiop 

must not loosen the definition of“politica1 committee’’ to deny bright-line guidance);, ’ ’ . ’ ’ . 

’ 
’ 

I 

The concept of “member” delineates highly protected conduct (membership - ’  

. .  

communications) from conduct that may be penalized (public express advo’cacy). See Chamber 

of Commerce v. FEC, 69 F.3d 600,604-5 (D.C. Cir. ,1995). Thus, any claim that someone is not 

a “member” must likewise be based on precise and tailored standards. In short, wherever the 

General Counsel asserts that the Club’s core First Amendment ’activities have’ subjected it to, I 

. .  

potential penalty, the Brief must identify a precise and narrow ‘legal standard that has been. 

violated. It does not and cannot do so. 

~~ 

As the FEC explained in success full^ seeking c rtiorari, BuckZey’s ruling was carefully 7 

considered and its formulation was essential to the holding in MCFL. FEC v. Akins, 524 U.S. 11 
(1 998)’ Pet. for Cert. at 15- 16, 1997 WL 3348559 1 (Apr. 7, 1997). 

-12- 

. *  

. .. 

. .  

. .  
1 

, . . .  



-I ’ 
. .  

, . 1 -  
. .  . .  

111. THE CLUB’S CENTRAL ORGANIZATIONAL PURPOSE - TO ADVANCE 
PRO-GROWTH POLICIES - IS FULLY CONSISTENT WITH ITS STATUS AS 
A MEMBERSHIP ORGANIZATION AND PRECLUDES CLASSIFYING THE I 

CLUB AS A POLITICAL COMMITTEE. \ 

, 

The General Counsel’s assertion that the Club is a 

membership organization because the Club’s purposes include encouraging election of pro- ’ I I .  

. . .  

growth candidates is fundamentally mistaken. Only a central and overriding organizational . 

purpose to engage in express . .  advocac,i could have those effects: The major’purpose of the Club.. . :. .: 
. .  

. .  

is to advance pro-growth policies: Any express electoral activities - which the GeneraKounsel . . ’ 

. .  
greatly exaggerates - are merely a tactic in pursuing the Club’s primary goal. . 

. .  

A. The Law Looks Only To The Club’s Primary Purpose, Not To Multiple 
Purposes. I 

The statute (and regulation) and Buckley’s narrowing construction speak of ‘an entity’s 
..._ 

“primary” or “major” .organizational “purpose.” Nothing is said about multiple purposes. 

Importantly, Buckley used the phrase “‘the major ,purpose” of the organization precisely to cure . , 

.vagueness. It is implausible that the. Court, focused on providing precise guidance, would have 

used “the major purpose” to mean.“one of an indefinite number of significant purposes.” - .. :, I 

. .  Indeed, a.multiple purpose standard would create, rather than .cure, serious vagueness . . , ’ 

issues: Nothing in the statute, the regulation, or Buckley specifies how many such purposes ’ , 

,count or how important a qualifying purpose must be. Such a standard would be void for 
1 

, .’ 
. .  

vagueness. 

I Moreover, a multiple purpose standard would make nonsense of Buckley’s justification 
I 

for its standard. Buckley explained that, where an organization with over $1,000 in regulated 

expenditures also had “the major purpose” of nominating or electing candidates, one could 0 

I 

reasonably expect that FECA’s requirements would affect only “the core area,sought to be 
. .  

addressed by Congress” that is “by definition, campaign related.” 424 U.S. at 79. Such an 

-1 3- 
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. .  
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. .  

. .  

! .  . 
. .  

. .  
. . .  

. .  
. . I  

. .. 
. :  

assumption would’ make no sense, where an organization had multiple important goals.,.only one .: ’ , ’ 

. .  . .  . .  . .  c , . ’  
.. . .. . .  , .  

r. 

. .  
. .  

, .  . .  

. .  . _  . .  

. .  . ’  . .  

of which is to influence federal elections. , 

‘ I  

Soinethes the Commission speaks of “‘the major purpose’’ and sometimes .. . it , speaks of “a 
1 

bmrw . 

major purpose,” but to 0u.r knowledge, it nev$has’ publicly provided a ‘reasonedJ’basis for .. ’ 

imposing a multiple purpose standard.’ Indeed:this .is one,of the points on which. the. . 

’ 

. . .  
. .  . .  ’ I, . .  

. .  . . .  . ’ .  
, . . . .  

. .  
. .  . .  

Commission. tried and failed to ‘give rulemaking guidance. Notice 2004- 15, Political . .  Committee. 
. .  

Status, 69 F.R. 68,056, 68,064-65 (Nov. 23,2004).’ 
. .  . . .  I 

._. . . ‘ I  . ‘  . . .  

Opinion 2003-37, which concerned how to app1.y BCRA’s “promote, $upport;attack, or oppose 

i 
The Commission came close to adopting a single-purpose standard, however, in Advisory 

. . .  
. . -  I . .  

! I . ’ . .  , .  ’ . . .  

standard” to spending by an admitted political,committee, Americans for a Better Country. ‘In 

that Opinion, the’Commission said that minor ambiguity in the .words “promote,” etc. might be 

tolerated because “[bly their very nature, all Federal .political committees . . . are’focused’on the 

influencing of Federal elections. As organizations whose ‘major purpose is the nomination or ‘ 

election of a candidate,’ political committees . . . ‘can be assumed to fall within the core ‘area 

. sought to be addressed . .  by Congress. They are, by definition, ‘campaign related.”’ (Qu0tin.g 

Buckley; 424 U.S. at 79).” As discussed above, such reasoning is plausible onlyif the 

“ I I 0 

Commission stated the test as “whether the organization’s major purpose is campaign activity.” 
Likewise, in Advisory Opinion 1996- 13 (Townhouse Associates), the Commission held that the 
test is “whether the organization’s major purpose is campaign activity.” 

For example, in Advisory Opinion 1’996-3 (Breeden-Schmidt Foundation) the 

9 

the definition of political committee required clarification. The rulemaking was the 
Commission’s chance to do so. Instead - after demonstrating the problem - the Commission 
failed to provide the necessary guidance to which the public had a right. Fundamental fairness, 
therefore, requires that the Commission not proceed against an entity alleged to be a “political 
committee” on anything but the narrowest interpretation of that term. See also section 1I.B. 
supra. 

This entire rulemaking is highly significant. The Commission obviously recognized that 

lo 

focused on electoral matters, standards governing the behavior of such committees may 
inherently be tailored to the interests behind campaign finance laws. Whether or not that 

The Commission suggested that, because political committees by definition are closely 
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* _  

. .  _ .  . 

, organization truly is “focused” on inflpepGing federal’ elections, i.e., that is its one dominant, , 
. ‘ .  

. .  . .  
I 

I 

a .  . . .  
purpose. 

a .I 

. .  

I 

. .  
8 ,. ’ 

. .  

a I !. 

I ’  . ’  . 

Similarly, MUR 2804 determined that, although the.Am:Tan.Israel Pub1 Affairs . . 
. .  

I . .  . ’ Committee made systematic and-continuing efforts to promote pro4srael federal ea didates, 

including direct contributions and express advocacy, AIPAC was not a‘ political committee . 
’ _  

? . .  

because its ,electoral activity was subsidiary to its ultimate purpose of promoting pro-Israel. 

b’ F4 ’ , , ’ ‘policies. The General ‘Counsel’s Brief, which was incorporated into the. May 29, 1992, General. ’ #. 

. .  . : .  ,.. . 
. .  . 

. . 

Counsel’s Report and served as the presumptive explanation of the Commission’s rationale said: 

“AIPAC’S political activities did not rise to such a level’as, to make them a major purpose,of the 

. ‘. ’ . ‘ organization.” FEC v., Akins, 524 US. 1.1 (1 998), LA. at .37a-38a,,’Ma, 1997 W L  33487258 :. ... ’ ’ ’  

(Aug. 21, 1997). Since something that is not “a” major purpose,cannot be “the” major purpose, . .  

. .  
4 

’ ,, ’ ’ 
. . .  . this adroit formulation avoided expressly stating that only the central purpose controls. . 

.However, the factual recital made clear .that promoting the nomination and election of pro-Israel I.’ 
. 

. .  candidates through express advocacy and otherwise was a’ significant part of AIPAC’s settled 
’ 

- .  

. .  

operations, both in relative and absolute terms. Thus, the outcome at least precluded any notion, 

that a substantial electoral purpose was enough.] 

I ’ ,  

:, , 

(Continued . . .) 
reasoning is sound - an issue not presented here - it cannot apply to standards for determining . 
whether an entity is a political committee, since the result would be circular. Moreover, the 
reasoning does not deal with classic vagueness concerns. Because a political committee operates 
at the core of the First Amendment, it cannot be forced to hedge or trim by ambiguous standards. 

The Commission’s ruling had an adventuresome time in the courts. It was affirmed by a 
district court and by a panel of the D.C. Circuit. A majority of the en banc court then reversed, 
reasoning that the major purpose test did not apply where substantial contributions were shown. 

issue in response to the Commission’s arguments that Buckley and MCFL had established a 
categorical test that the en banc majority had disregarded. FEC v. Akins, 524 U.S. 1 1 (1998), 
Pet. for Cert. 1997 WL 33485591 (Apr. 7, 1997). However, after certiorari was granted, the 
D.C. Circuit held that the Commission’s membership standards were unduly restrictive and the 
Commission undertook to draft expanded membership standards. Since the en banc court had 

I 
I 

I 
I 
I 

I 11 I I 

Akins v. FEC, 101 F.3d 731 (D.C. Cir. 1996). The Supreme Court granted certiorari on that 4 

e 
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, t  
. ’ In Advisory.Opinion 1996-3 (BFeeden-Schmidt Foundation). the Commission.applied:the. , ’.: .’ 

. .  . .  r- 

. .  
. .  

test ‘‘whether the organization’s-major purpose is qampaign a.ctivity” to hold that a Foundation ’ 

. . .  . ’  
’ I  . .  

was not a.politica1 committee. The Commission.fikt examined the declaration.of t.rust, which . . ’ , ’ 

. . . .  1 .  
. . .  . . .  

. .  bm-8.. . 

directed that Foundation funds be distributed f& “advanci.ng ‘;he.principles:of Socialism-[which] . .  
I 

. .  
. .  

, .  

shall include,’ but not be limited to, subsidizing ~ublications, establishing and.conducting.reading. ’ ”::. . . . ’ 

. .  

rooms, supporting radio, television, and the newspaper media’ and candidates for.pub1ic office.” ’ . , 
. .  . .  

. .  

This express specification of candidate contributions as one means of advancingSocialism was. I ’ 

not deemed troubling. Instead, the Commission ‘examined the Foundation’s disbursements, . 

. ’ . 

. .  

I 

. :: ! 
1 ’  . _  

’ 

.._ . I : . .  

noting that this was proper since all the Foundation did was spend money.12 It found that,.,over . .  ..I’ ’ ! .  ’ .  , . . .  

. . .  . .  
. .  

the preceding six years, the Foundation’s -annual contributions to stat; and federal , .  candidates had. ’ . 

rangkd from 4% to 48% of total distributions, with annual totals to federal candidates as high a$ 

$3,800. It would be hard to deny that an activity that was specifically authorized by the 

Foundation’s organic document and that sometimes consumed up to 48% of its annual spending 

was among the Foundation’s major purposes. Nevertheless, the Commissibn found that 

r 
I I 

I 
. influencing elections was not “the Foundation’s major purpose.” . .-. 

I 

(Continued. . .) 
relied on conduct that would be lawful if it involved members of AIPAC, the Supreme Court 

regulations were clarified, and it vacated the en banc opinion to permit reconsideration after the 
Commission clarified the membership issue. 524 U.S. at 28. The vacatur, of course, deprived 
the en banc ruling of any effect. Moreover, although the Akins opinion carefully did not address 
the major purpose test, the grant of certiorari on that point demonstrates that at least four justices 
were skeptical of the en banc’s ruling. (As the FEC’s Petition made clear, the special role of the 
D.C. Circuit vis-%-vis challenges to dismissals of private complaints made it unlikely that there 
ever could be a circuit split. The FEC thus sought certiorari on the ground that the en banc court 
had misunderstood Buckley and MCFL.) 
l 2  

the Foundation did, but that other activities could be relevant for other organizations. 

I I 
I 
I 
I 

ruled that the federal courts should not address the major purpose issue until the membership I 
I 

The Commission noted that it had focused on disbursement activity because that was all 

I 
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. .  

1 ' .  * 
In .short the statute, re.gulationl,"i'gfidnarrowing construction. all look to one dominant .. . . .  

. .  

. I  organization purpose, not to multiple .p,urposes; And although the Commission's language- has ' . 

' I '  I .  . .  

\, 

not beenkntirely consistent, it.has taken positions that came very \lose to 

purpose test and has never made a reasoned pubk  decision to the contrary'. . 
I 

B. Only The Primary Reason The Club Was Organized Is Relevant, Not 
Supposed Reason For Particular Acts. 

I 
: . .  . 

, Classification of an 'entity as asmembership organization or political committee has long-. * : ' .  : . 

' 

. . 
. .  H . _ .  

term operational and reporting consequences., ' Not surprisingl,y, therefore,' such classificati.on I 

. I  
! .. . 

. .  

depends .on the primary reason the entity was organized, m ' o n  the reasons for particu'lar acts'. . .  
E ! . .  ' .  

4 
. .  

The statute and the re.gulation make this crystal clear, asking whether the entity was "organized. . .. . . , 

. .. 
. .  
P"c. 

I W .  ' primarily for the purpose of influencing" a federal election. Buckley likewise speaks of the 
.I 

major purpose of the organization, not: the purposes of particular .acts. And MCFL held that an 

-entity that had made substantial' expenditures for express advocacy was not a politic,al committee I: , , '  I .  

because its "central organizational purpose" was not to elect candidates. 479 U.S. at 252 n.6. 

This is a vital point. Individuals within an organization may have different purposes and 
I 
I 
I 

!, , 
their personal priorities may shift over time. It is a common experience that the task at hand 

often seems the most important to those involved. However, it would not be practical for an 

organization to pop in and out of membership organization or political committee status as 

personal priorities shift, particular projects are undertaken, or statements are made. Nor would it I 
be practical to require contributors to monitor such events. Instead, those in charge of an entity 

and its compliance responsibilities must be able to rely on the primary reason the entity was 

I 
I 

I 

1 I organized, its major purpose as an institution. 

The Commission often has accepted bylaws or comparable documents as sufficient to 
* 

establish why an organization was organized. See, e.g., Advisory Opinions 2005-3 (reviewing 
I 
I 
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P I  

I 
I 
I 
I. 
I 
I 
I 
I 
I 
I 

1 
I . . .. 

. .  I ’  

’ _  an,. 
. .  

I 

. . I .  

two o’rganizations’ bylaws to determine if they are affiliated membership organizations.),-2003-29 ’ .: 

(reviewing organi.zation‘s’ constitution to determine if it i s  ‘a.membership organization), . _  1999-40. 

(reviewing organizations’ bylaws to determine . .  if they are affiliated’membership ..  organization^).'^ . 

. . .  
5 ’ . .  . .  

’: ’ :. 
I- - 

. 

. ’ 

.. , ’ . .  . .  ‘ I  
. .  

I 

byin. 

Of course bylaws and charters may be amend,$., so the primary.reason:an.entity:.is’organized . . . ; 
. .  ! . .  

may change.. Moreover, If an entity persistently acted contrary to its stated organizational. * . .  -. , . 
. .  

. .  
. .  . .  

purpose, one eventually might infer that a de facto amendment .had occurred. ’Even in such.a 

circumstance, ho.wever, what ultimately conti-01s is the central, reason the .entity.was. organized, ’ 

not reasons for particular acts of that entity. Here, as discussed below,, the Club’s activities and 

. .  . .  
’ 

’ 

. .  . .  

._. . ‘ I  

statements are consistent with its Bylaws. I . .  
. .  . .  

’ 

.. ” C. . ’ The Primary Purpose Must Be‘ To Engage In Express Advocacy.. . ’  

I Not just any political purpose .will do. To the contrqy,.the statute.and regulation require . ’ . ‘ 
1 

the primary “purpose of influencinrr the nomination or election” of a federal candidate.. 2’U.S.C. 

8 43 1 (9)(B)(iii); 1 1 C.F.R. $8 ’ 100.134(e)(6); 1 14.1 (e)( ])(vi). ,Buckley ’s  narrowing .construction . 

. .  
‘ 

likewise specifies that the major purpose must be “the nomination or election of a candidate.” 

. .  424 U.S. at 79 (emphasis . .  added). . 

In one sense or another, a wide range of activities may be intended to‘influence an 

election. But Buckley held that the First Amendment forbids regulating core .activity under 

imprecise, subjective, or overbroad standards. Thus, Buckley ruled that restrictions on spending 

“for the purpose of ... influencing” or “relative to” federal elections could be saved from : 

. .  
’ , I  

I 

invalidity only by imposing a precise, objective, and narrow meaning - the use of explicit words 

to expressly advocate the election or defeat of a clearly identified candidate. Id. at 43-44,79. 

. 

13 

organization did not qualify as a membership organization because its “0w.n articles of 
incorporation and other publicly filed documents explicitly disclaimed the existence of 
members”). 

Compare’FEC v. Nat’l Right to Work Comm., 459 U.S. 197,205 (1982) (finding that 
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.. . 
. .  . 

.Buck:%ey's reasoning is equally.app~icable to defining alpurpose of influencing. the 
. .  

nomination or election of a federal candidate in the primary purpose context. Construing such ' . , I . . .  

language40 mean express advocacy provides precise, objective, a d 
. .  a 9, 

. ' equally precise and tailored standard has been adopted by Congress 

I . , . .  . 

. .  
. .  

. .  
' . I  ,. ' 

. .  

\. ' 

I 
. .  

.be a political committee, an entity that'is. not under the control 0f'a:candidate must have'"the ' 
.. ' '  . 1 ' .  

. .  . .  major purpose" of engaging in "express advocacy" as Buckley defines the term. 
I .  

. . .  
. .  . 

I.. . 

F-4 . . . . D. The Club's Primary Purpose Is To Promote Adoption Of .Pro-Growth . 

C B  Policies.. e 

The Club's, organizational documents, its public as well as internal communications, and 

. .  

. .  

- 
. .  

I:, . ' .  
F.Y . 

. .  
. .  ' testimony by its'Executive Director all indicate that the Club'is organized for the primary 

purpose of advancing its pro-growth agenda. The General Counsel's Brief's assertion that the . 

Club's activities concerning candidate, elections establish that its primary purpose is 

1 . .. 

I": 
I" 
I: 

a ' . .  

P'J . 

. .  

' .disqualifying is mistaken in law and fact.14 Such activities are; instead, one mission upon which 
I .  

the Club embarks to advance its overall goal: advancing a pro-.growth economic agenda. . , 

I .  
- -  1.  Organizational Documents 

:, 8 I The Club for Growth is so named for a reason. In 1999, the Club was incorporated and 

organized primarily for the purpose of advancing pro-growth economic policies. Its Bylaws are 

clear that this is the Club's dominant purpose: 
1 I 

I 
I 
I 
I 

The Club for Growth is a nationwide political membership 
organization dedicated to advancing: public policies that promote 
economic growth. The mission of the Club is to identify for our 
Members the political candidates running for elected office who 
believe in these ideals, to help finance their elections, and to 

1 
I 

monitor their performance in elected office. The Club also helps I 

* 
14 

organization based on any of the other regulatory criteria. See 1 1 C.F.R. $5 100.134(e); 
114.l(e)(l). 

The General Counsel's Brief does not challenge the Club's status as a membership 

I 
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1 .  
I 
I 
I .  
b e 
E: 0 
P 
I 
I 
I. 
I. 
I 
I 
I 
I 
I 
I 

I 
I 

c- 

, .  

’ .  a:, . 

I 

finance strategic issue campaigns to advance our policy goals. The . 
‘Club’s emphasis is to advance issues ihat’are vital to keeping the, 

fundamental tax reform, school choice, and personal investment:.-of 
:. American economy prosperous, such .as tax rate reduction,: 

.i Social Security. .. - 
I 

. .  . 

_ .  

, .  
! .  

, . .  

. 

P . .  
. .  

. .  

I 

. .  

As the Bylaws explain, the Club. pursues its primary purpose of “advancing . .  public 
. .  . .  

po1icje.s that promote economic growth” by employing a variety of tactics. Those specifically 

listed in the Bylaws include: (1) identifying for its Members the political ‘candidates running for ’ 

. .  

elected office who agree with the Club’s’policy positions, (2)’financing their’el.ections through 
‘ I  . .  

the Club’s PA’C, (3)‘monitoring their performance in elected office; and (4)lhancin.g strategic 

issue campaigns to ‘advance the Club’s policy goals. 
, 

. .  . x  

. .  

. .  
. .  I 

L 

.Recognizing that the Club is not permitted to use it.s general treasury funds to engage in 

some of its tactics to advance’its primary purpose, the Club~established a connected PAC. The 

PAC’ was created to provide direct support to candidates and officeholders who agreed wi.th the 

Club’s overall purpose of advancing a pro-growth political agenda. The PAC makes direct 
‘ 

. .  
. .  

candidate contributions, bundles contributions by Club members, expressly advocates the 
. .  

election or defeat of political ‘candidates, and engages in so-called ‘‘electioneering ’ 

communications.” The Club itself does not engage in any of these’activities, but supports them 

. ’ 

’ I 1  

. .  

.I,. - .  

. .  

. . .  
I 

to carry out its primary purpose of promoting pro-growth policies. The PACland its activities are 

tactics that the Club uses to advance its primary purpose of promoting pro-growth policies. ‘ 

. .  

In short, all of the election related activities mentioned in the Bylaws are merely a means 

to an end. If the Club could achieve full implementation ofits pro-growth policies without 

-2.0- 

. *  

. .  

. .  . .  

. .  
- 1  ’ 

. , - .  

. I  

. .  



i 
I :. 

. .  ’ 

supporting a single candidate, it woul~,g)adly do so. The Club is not like a campaign cornniittee 
I .  

or similar candidate-controlled organization whose primary purpose is to elect candidates. 
I . , . .  I 

\. 
’ .  I \ .  2. Activities and Communications ‘. 

. .  

The Club’s activities and statements are consistent with the Club‘s declared primary 

purpose of advancing a pro-gr0wt.h agenda. For example, the Club’s ‘‘Tax Blob!” advertisement 

- a reference to the 1950s horrodsci-fi film - humorously warns viewers that high taxes aiid 

budget surpluses are taking over the economy. in the form .of a “Tax Blob’’ that the Club is intent 

. , , ,.. . . .  

. on stopping. See Appendix B1 The Club took a more serious approach during the legislative 
. .  

I 

. .  . .  

I 

.. debates on President Bush’s proposed tax cuts when it ran’advertisements criticizing Senators. 
I 

I . .. 

Voinovich and Snowe for not supporting President Bush’s “proposed bold job-creating tax cuts” 

and exhorting them to “join President Bush’s fight to cut taxes and fix the economy.” 

, 

. .  I. 
15 Also, Club executives devote enormous energy to television and radio appearances, 

- .  

writings,I6 and meetings” to promote pro-growth policies. We cite to some examples in’the . 

:, - 

?’. , I . .  

. .  I 
IS 

1 

I 
I 

I 

A sampling of various press appearances, speeches, and policy meetings by Stephen Moore and 
press appearances by David Keating are included in Appendix D. I 

’6 

http://www.nationalreview.com/moore/moore-archive.asp (over 60 economic policy articles in 
2003 and 2004); Stephen Moore, A Wild and Crazy Guy, Wall St. J ., Oct. 1 1,2004, at A 18; 
Stephen Moore, John Kerry’s Acorn, Wall St. J., Apr. 8,2004, at A16; Stephen Moore, Take Q 

See, e.g., National Review Online, Stephen Moore Archive, available at 
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I 
. .  

, .  
! ,  

.. - . , .  I . _ .  

~ . margin'and urge the Commission to review the;;submiSsions so as to appreciate what.a.tnsly . ' ' . '': I . .. I . .  

. .  ' 5  r- . .  . .  . .  

massive commitment the Club makes to these types of policy endeavors,. For . . .  example, , and as".. . ' , 

' I  

cited'below, the Club's President authored more.th'an 6Opolicy articles in 2003'and 2004jn 

National Review 'Online.. 
. .  

I 

. .  
. .  . .  - 

. .  

Lm.11. 

. .I' 
B.1'. , ' 

? 
I 

. .  . . .  . .  . .  
.. . . . .  . .  . .  

Likewise, the Club's public statements stress that the Club's' primary purpose is policy- ' 

.. . . .  . .  

. ' I  . , . .  

. .  . .  . .  
related 'and not candidate driven. Some pertinent examples follow. ' 

I 

. .  
. .  C Y  

U.:) 
In its promotional and solicitatjon materials,' the Co-Chairman, of'the C1ub;Richard 

Gilder, explains: "The Club is a political organization advancing; proT.g;rowth 

economic policies." M.ember ,donations will, among other things, Ipermit the Club io. 

I launch issue advocacy campaigns on free-market- economic issues;" '"With this , . 

' 

. . .  
. .  

. .  .... . , 

. '  ' '.I.: , . . _  ' : . .  . -  

. .  I: . .  

1: 

I 

4: 

a 
' . . 

. .  
_ .  

. .  

; 

' ' I  

I . _ .  

I" 
(Continued. . .) 
Hike, Wall St. J., Jan. 2,2004, at A8; Hugh Carey, Richard Gilder, et al, Suve Our City, Wall St. 
J., May 9,2003, at A10; Arthur B. Laffer & Stephen Moore, A Tax Cut: The P e ~ e c t  Wartime 
Boost, Wall St. J., Apr. 7,2003, at A26; Stephen Moore, And These Are Republicans?, Wall St. 
J., May 16,2002, 
Economy Needs A Dose of Bush Tax Cuts, W'all St. J., July 16,2002, 
(Stephen Moore, In Search ofa Bush Supply Sider, Nat'l Review, Dec. 11,2002), 
(Stephen Moore, A Tax Cut with Dividends, Wash. Times, Jan. 10,2003, at A16). 

Many of these and other publicly available writings are included in Appendix E. 

I 
I 
I 

Richard Gilder & Thomas L. Rhodes, Ailing 

, I  

17 

I 
I 
I 
I 
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. .  
. .  

I '  , (I) 
_... 

. .  . . [financial] muscle; we can'th'idge not just elections, but 

. .  *,' . '  -. . -  . .  

. .  
legislation, our goal." . .  

I 
I . , . .  * , .  

1 .  

. I  ,. ' 

. .  

\. 
. .  

Stephen Moore and David Keating further explained'in a 

the Club's membership that electoral victories .in 2000. were simply a stepping-stone . 

' toward advancing the Club's larger policy goals: 
. .  . . . .  

' 

, 

, .  

' !  . . .  . .  
. .  . . .  

e.. . . .  
. .  

Our primary goal now, of course, is to get ourpolic~ goals passed 
. through a Republican congress.' That's not going to be easy. With 

razor tight majorities in the House and Senate,'the potentially 

, 

. I 

. .  :: useful role of the Club for Growth in steering 'the ,GOP in the right 
direction will be nothing but magnified. We.need to get Congress 

first 100 days. These legislative priorities are: income tax rate 

.. . .  
. 

. .  

. .. 
to focus its energies on 3 or9 issues in 2001 and even in Bush's 

cuts, death tax elimination, Social Security private accounts and 
budget cutting. 

. .  

. Six months later, Congressman Ric Keller signed a fundraising solicitation on behalf 

of the Club which provided an additional explanation of _ .  its policy purpose: 

. .  - .  . . .  , .  

I would like to tell you a little bit about the Club for Growth. It 

this group decided that if it were going to truly affect public policy 
it must help elect individuals who would vote for and implement 
better fiscal policy. The group became The Club for Growth with 
a missi,on to advance pro-growth economic policies: income tax, 

. repeal, overall reduction in' government spending, and personal 

originally began as a regular roundtable policy group. In 1999, _- . . .; , 
' I  

. .  

I 

. .  reduction,. tax simplflcation, capital gains tax reduction, estate tax . ' . , 

. .  

investment of Social Security. Basically, the Club is' an advocate of 
the Reagan vision of limited government and. lower taxes. . .  

... 
. .  

A strong, sound ecocomy is the core issue affecting every aspect of 
daily life and, it is the Club's mission to improve it for all. 

I 

I .  

Stephen Moore succinctly reinforced these points in a November, 2003, 

communication to the Club's membership in which he detailed the Club's 
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. .  I .  . .  

I 0 . ' I  ' 

I . '  

I 

. .  . .  
.- w . , .  

I involvement in the debare over the Medicare prescripti.on. drugbill: "In .fact,.jt-.is, 
. .  .. . .. . .  . .  

.. 
' p ;  

. .  . .  
. .  

: .  ' 

precisely for .legislative battles like this -.- where every single vote c.ounts.and where 
r- . .  

I . .  
. .  . I  

under intense pressure from the party establishment to 'go 

the C1u~;~or'Growth eiists.". ' : . .. 

. .  . .  
I 

. .  . . 1.18. 
C*.,r. 

t i  

members, of Congress are 

. along to get along' -- that 

I 

. .  . .  . .  

. .  . .  

. .  

" . . .  
.. . . I . I  3. 

. .  
' I .  

... . . . .  
I 

' I  . .  . 

I 

I .  . .  . . .  
. .  . I '  . , I .  . . . .  '8 . 

I 

I I 

. . i  
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I 

? .  
-. . .  

I 

4. 

.. - 

!; :. 

. . ,  
.. . 

I 

I 

Section 527 

I ’  

. .  . .  

. :  

I 

.. . _ ,  

I . ’  

. .  

. .  

.. . 

. .  

. .  

. .  , .’ 
. .  

I 

. .  . .  

... . ‘ I  

I 

. .  

The Club’s primary purpose of promoting pro-growth policies also is fully consistent 
I 

with its tax-exempt status under section 527 of the Internal Revenue Code as a “political . 

or,ganization.” See IRS Priv. Letr. Rul. 98-08-037 (Nov. 21, 1997) (ruling that nonprofit 

. .  _ .  

. .  
. .  . . . .  

.. . . 

I 

I 

corporation engaged in issue advocacy -. though ,not express advocacy - qualified for section 527 
, . 

status). Indeed, the Club’s section 527’ registration states its purpose in the same.language from 

the Bylaws that is quoted above (“dedicated to advancing public policies that promote economic’ . 

growth” etc.)Ig This is no surprise. The Commission’s .recent Explanation and Justification of 

its Political Committee Status rulemaking confirmed that a “political organization” may qualify 

for 527 status without triggering “political c.ommjttee” status under the FECA and regulation by 

19 Available at 
http://forms.irs.gov/poli ticalOrgsSearch/search/Pnnt .action ?formId= 10775&formType=E7 1. 
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- .. . ” .  . .  

0 . .  

. .  . .  . . .  

the FEC. See 69 Fed. Reg. at 68065,,(~ejacting a proposed rule thatan entity wo.uld automatically‘ . .  

satisfy the political committee “major , .. .. purpose“ . test just by virtue of having registered with the’ ’ . , I  

. .  
. .  

e , .  . 
. .  

I !. 

I’ 

Internal R,evenue Service under 26 U.S.C. 8 527). Moreover, 
. .  

1 . .  : declined to evaluate’tax matters; recognizing that the purpose 

constitutional standards that guide construction of the tax code are very different from those . 

areas of speech and associational activities that the Commission regulates. See, e.g., Advisory ” . 
’ . .  e.. . . .  

f ‘4 ’ Opinions 2005-3,2002-24 (“tax ... issues are not, within its jurisdiction”); MCFL, 479 U.S. at 

256 n.9 (direct regulation of political speech’afforded full First Amendment protection, but . 

4 
taxation of political speech is not). 

..; ’ ,  . 
I 

I . .  

Ignoring these considerations, the General Counsel’s Brief (at 4) seizes on the fact that i;. 
when the Club first filed its section 527 registration, it stated: “The Club i’s primarily dedicated 

’ 

1’ , to helping elect pro-growth, pro-freedom candidates through political contributions and issue, 

I. 

advocacy.’’ This listing ‘of two of the Club’s tactics - “issue advocacy” and ‘‘helping elect pro- 

. growth candidates” - sufficed for IRS purposes but did not fully reflect the Club’s Bylaws. (It 

!!,was likely prepared by clerical personnel in the Club’s rush to’comply with a new registration 

requirement that ‘became effective immediately.)20 When Club executives focused on the ’ . 

I’ 

language of the form, they promptly amended it to include the current language noted above. As, 

.-. . . 

I 

amended, the statement mirrors the language of the Club’s Bylaws which accurately explains the 

Club’s major purpose - promoting pro-growth policies by various means2’ 

I 
I 

20 

230, 8 3(d), 114 Stat. 477,483 (2000). 
See Amendments to Section 527 of the Internal Revenue Code of 1986, Pub. L. No. 106- 

21 . The General Counsel’s Brief‘s reliance on FEC v. Malenick, ,310 F. Supp. 2d 230 
(D.D.C. 2004) (“Triad”), to assess the Club’s primary purpose is perplexing. There the alleged 
political committee reportedly was defunct and did not make a defense, and the accused 
individual appeared pro se. Id. at 232 n.l,2. The case gives no indication that the 
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1 
I 

. .  . .  

. .  

. .  

I 

. .  

. .  . . .  

. _ I  

, ’ E. The Club Does Not. Engage In “Express Advocacy,” Nor Is It The Club’s, . . .  ’ ’ ‘.: 
! :  

. .  ‘ Y  
. .  

. .  . .  . ‘Primary Purpose To Do So. r- 

. .  : I  .. . . .  

. ’  . The General Counsel‘s Brief makes severa1,charges that hinge on the concept .of “express . .  . 
’ 

.. . 
. .  t 

advocacy.” Buckley crafted that concept to,provide the precise, objective bright-line . .  guidance 

that. the First .Amendment demands when core aktivity’is burdened. 424 U.S. at.40-44;. To that 

end, Buckley rejected tests that attempt to assess subjective purpose ‘or understanding’and 

demanded explicit words of express advocacy such as “vote for” or “vote.against’? aaamed 

candidate. BuckZey’s goal was to insure thatqeakers need not hedge, trim; or steer’clear to 

. 

. ,I‘ I 

“b’, ‘ 

I 
. .  . . .  , .  , . . .  

. .  
’ . ’ . ’ 

’ 

.. . 
. .  

_ .  . .  . . .  . .  
. 

I 

. .  
* I  

avoid uncertain standards. Id. at 43. 
I 

’ I : . .  ... . . . .  
I . .  

. .  . 

’ 

.. .’ Buck2ey”s reasons for limiting regulation of independent organizations to only those.that ’ 
. 

. .  . .  . .  

engage in “express advocacy” were prescient: 
I .  

I 

L 

For the distinction between discussion of issues and candidates and _... . 

advocacy of election or defeat of candidates may often dissolve in ’ 

practical application. Candidates, especially incumbents, are 

governmental actions. Not only do candidates campaign on the 

themselves generate issues of public interest. 

I 

. 

intimately tied to public issues involving legislative proposals and . .  

. .  basis of their positions on various public issues, but’campaigns . . . -. . 

424 US. at .42 (emphasis added). , .  

. .  

(Continued.. .) 
organization’s organic documents were offered or that the pro se individual argued that Such 
materials were important. The court focused on a stipulation made in proceedings before the 
Commission that the organization’s “GOALS” were: “1) Return Republican House Freshman; 
2) Increase by 30 the Republican House majority; [and] 3) Increase Senate Republicans to a 
Filibuster-proof 60.” Id. at 235. Not surprisingly, the court .concluded that the major purpose of 
the organization was the nomination or election of specific candidates. That holding says 
nothing relevant to this case where the Club’s Bylaws have been offered and establish that the 
Club’s major purpose is to promote pro-growth policies, a purpose that all of the Club’s.other. 
activities are consistent with. 
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. . ’  
, i  . 

I 

.Bu.ckley‘s bright-line formulati~nl df “express ‘advocacy” and concomitant reasoning .was ’ .  1 
. .  

. .  

reaffirmed by ..the Court in MCFL.’*. Although ‘the Commission tried to craft a looser standard of . . ’ 

’ I I .  

\, ’ 

express advocacy based on an aberrant opinion by the Court of Abeals 

FEC v. Furgatch,. 807 F.2d 857 (9th Cir. 1987), 

’ Buckley and MCFL has rejected that’ approach. See Chamber of Conzmerce v. ,Moo,re, ‘288 F.3d 
. .  . . .  

187 (5th Cir. 2002) (collecting a~thori ty) .~~ Two circuits have .directly and expre’ssly enjoined . : 

’ . , .  . .  .I.. . 

the Commission’s .alternative definition based on ‘the Furgutch standard. See .Vu. Soc’y for ’ . . 

Human Life, Inc. v. FEC, 263 F.3d 379 (4th Cir. 2001); Me. Right to Life Comm., hac. v. FEC, 98. 
. .  . .  

. .  . .  

F.3d 1 (1,st Cir. 1996);’ see also Right .to Life of Dutchess County, hc .  v. FEC, 6 F. Supp. 2d 248 

’ (S.D.N.Y. 1998). Others, such as the Court of Appeals for the Fifth Circuit,’have held that ., 

Furgatch-based language is “too vague‘and reaches too broad an array of speech to’be c0nsisten.t . 

. .. 

’ 

. .  

with the First Amendment.” See Moore, 288 F.3d at 194.24. 
, 

* .  

BuckZey’s protection of “discussion of issues and candidates” and observation that . 

. “campaigns themselves .generate issues of public interest” are’directl y applicable here. The 

. 
. .  

I 
.’? ’ 

1’ 

. ** . 
Although MCFL clarified that’BuckZey did not demand absolutely direct advocacy, it did 

not retreat from demanding explicit and express advocacy. It merely held that the statement ’ 

“vote pro-life” coupled with the names and photographs of candidates identified as “pro-life” 
could be read together to explicitly and expressly (though somewhat indirectly) advocate voting 

.. . ‘for the identified “pro-life’: candidates. 479 U.S. at 249. . _  

23 

broadened standard by insisting that “express advocacy must contain some explicit words of 
advocacy.” Cal. Pro-Life Council, lnc. v. Getmun, 328 F.3d 1088, 1098 (9th Cir. 2003). The 
Commission itself has similarly embraced this limitation on the Furgatch standard in other 
enforcement proceedings. See, e.g., MUR 5 158 First General Counsel’s Report at 16 
(“Moreover, to contain express advocacy, a communication ‘must contain some explicit words of 
advocacy.”’). 

Indeed, even the Court of Appeals for the Ninth Circuit has since backed away from its 

. .  
24 

that was equally precise, objective, and tailored, 540 U.S. at 194, the Commission has not 
offered such a standard ... The General Counsel’s Brief (at 11.53) elects not to argue that 
McConneZZ had any effect on the meaning of express advocacy, so we will not expand this point. 

Although McConneZZ v. FEC held that Congress could formulate an alternative standard 
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I . .  

a ! . ’ .  I 

. .  . .  
. .  . .  

. _ I  . .  
. .  

.. - 

. Club~s’com~~~unications .often mention poljtical: candidates and their positions, on issues.---; . ’ ’ . 
‘ 5 ,  ‘ 

. .  
c- 

. .  . . .  

. .  
Furthermore, the. Club frequently finds itself speaking on issues that are,developed over the., . 

. .. . . 
I 

. I  

. .. 
. .  

course of politjcal campaigns. These activities constitute core First’ Amendment speech: that is 

protected by Buckley. This ‘protection is only&st if th,e Club’s speech contains. ‘.‘express. 

advocacy,” which it did not. 

, . 

. .  *a“,., . 

. .  

’ 

, _  

. ‘  . . . .  . . .  
-. . . . .  . .  

. .. , 

. .  

. .  
. .  . .  

. .  
. 

‘The General Counsel’s Brief does not claim that a single’Club ad from’2003’or 2004 . ‘ ’: 
. .  

contains express advocacy. Indeed, of the, more than twenty Club ads produced and available on . 

. .  
I .  

. .  

its website, the General Counsel (at App. A) challenges only three, all from 2002 or earlier. The , . _  
I I 

1 1 
Brief questions only eight other Club communications, most of which date back to 2000 when 

. .  
. .  . .  

the Club was in its nascent stages and when the campaign finance environment was significantly . . .  ’ 

. I  

. .  I 

different. ‘hportantly , many of these supposed %ornmunications”. are old scripts for limited ’ 

I distribution telephone calls that may well’ be drafts rather than’ final versions. The. “express 
I 

advocacy” allegations as to the remainder of the communications - from 2001 and 2002 -, are 
II  

obvious stretches. 
. - .  

The General Counsel’s Brief‘s cites only three television advertisements from 2002. The 

script for the first, titled “Garrett,” follows: 

Game show graphics on screen. “In the Republican primary for 
Congress” stays on screen throughout, as does “Who’s the Real 
Tax Cutter?” 

Welcome to “Who’s the real tax cutter.” 

Picture of Russo appears. Red “X )’ with buzzer sound comes over 
picture, designating a wrong answer. 

. .  
Is it David Russo? 

“Backed by liberal groups” on screen. . 
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I 
, .  . . .  

. I  

.. - 
I 

I . .  Ru’sso’s voted for tax,increases,.and he‘s backed by liberal groups - ;- 
. .  

. . .  ’ ‘ .E ’ 

‘ 5  . .  . .  

. .  
. .  

. .  . .  
: .  

. like’the Sierra Club. c- 

: I  .. . 

’ . Picture of Cardinale appears. Red :“X” with buzzer sound conies ‘ . . 

. .  ‘‘over picture, designating a wrong answe’i;. 
’ . .  

I 
I 

I . ’  

I 

. .  bur I.‘ 

I 

. .  
’ a .I 

’. ,I‘ 

p - v ,  . Is .it Gerry Cardinale? 
’ I, 

, .  

“Trenton Insider, ” “23 Tax lncteases ” on screen. :. , . 

Cardinale’s a 23-year Trenton insider who voted to raise taxes:23’ 
times. . ’ . .  

Picture of Garrett appears. Lights . . .  flash around picture, . ’ . . . ‘ 

designating correct answer.‘ 

Is it Scott Garrett? 

. .  

. .  

... . . . I 

. I  

. .  
I I 

r .  . .  . .  

. .  
. ‘!New Jersey’s leading voice for lower taxes!’ on screen. 

. Garrett has voted to cut our taxes dozens of times. . 

And Scott Garrett has never voted for higher taxes. 

, 
. : :  

. .  
. .  

I - ’  
I 

Thanks for playing “Who’s the real tax cutter.’? . .  

Available at http://www.clubforgrowth.org/video/garrett-script.php. Obviously,, no explicit . 
I 3  

words of express advocacy exist in this ad. It is purely informaGona1. 
. -  

. .  

The script for “Courage” is as follows: 

Farmer talking, walking on his farm, loading a truck, doing other ’ I I  

fanning things, with medium camera shot on him. 

.. , Congress sure could use a real’ Iowa conservative. 

. .  

.. . 

I 

When it comes to our principles, nobody fights harder than State 
. Senator Steve King. 

In the general assembly, Steve King led the fight to eliminate the 
inheritance tax and cut income taxes. 

I 

I 

Steve King helped lower our property taxes too. 

I wish more congressmen were like Steve King - someone with the 
courage to do what’s right. 



I 
. .  ‘ 

I 
, Ya know, politicians t&k’ alot about fighting for taxpayers -- Steve. ’ 

I .  King is the real deal. 
I 

1 

I 
AvaiZabZe at http://www.clubforgrowth.org/video/king-sc~ipt.ph~. Again, there re no ex licit 

\ 7 -  
I 

, .  ’ \  ’ 

words that expressly’call for the election of anyone. In fact, neither candidates 
I .  . 

even mentioned. ‘This is exactly the type of ad that Buckley’s bright-line test does not, reach., ’ . 

. .  

. . 

F bm . 

. .  
The last 2002 advertisement, “Daschle Democrats,” follows:25 ’ 

. .  

: .  

I .  

This is Senate Democratic leader Tom Daschle. Tom Daschle and 
the Daschle Democrats like to say no. 

. .  F3  (,On screen: Bobblehead dolls of Tom Daschle,. Ted Kennedy, and 
Hillary Clinton) ’ ’ 

No to President Bush on job-creating tax cuts.. 

(On screen, “No on ,Tax Cuts”) 

. .. . .  0 ’  E: ‘ . .  

No,to President Bush on homeland security. 

(On screen, “No on Homeland Security”) 

. I 
I No to President Bush on eliminating the unfair death tax. - .  

(On screen, “No on Eliminating Death Tax”) 

But the Daschle Democrats say. yes to Ron Kirk for U.S. Senate, 
and that’s bad for Texas. 

(On screen, “Ron Kirk ... Bad for Texas”) 

I 
‘1 ’ 

. .  

I 
I 
I I 

. .  

I 
I Cali Ron Kirk. Tell.him to say no to the Daschle Democrats ’ I  

(On screen, “Call 2 14-84 1 - 1001. Say NO to the Daschle 
Democrat S”) 

I 
. .  

25 

South Dakota, New Hampshire, Colorado and Missouri. 
The General Counsel’s Brief indicates that versions of this ad ran ,in Texas, Arkansas, 

i 
I 
I 
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. . .  

_... ”_  

0 I -  

. .  .. . 

. .  

i ’ ’ General Counsel’s Brief at App. A.26’*iTH<phrase “the.Daschle Democrats say yes tolRon Kirk:. 

for U.S. Senate, and that’s bad for Texas” contains explicit words that, if used’to advocate the 

. 
a .  

’ 

. \, ’ 

election of Ron Kirk, might constitute express advocacy.. But thebords 

Instead,.the ad is an attempt to pressure Ron Kirk to reject both the 

. .  
. 

. .  

’ and the support of officeholders who.embrace them.. The’ad concludes not by’exhorting the 

viewer to vote against Ron .Kirk, but by asking’the viewer to contact him and ask him to reject 

policies - and the support of the politicians who . .  advance them - antithetical’to the Club’s pro- ’ 

I .  

. : 

I... . . - :  . 

, growth agenda. This ad does not ex~ressly direct a vote for or against Mr. Kirk. It may come 
’ ,. 

. .  . .  

.. close to the line; but the whole point of a bright-line test is.to..avojd any need to steer clear?’ 
I 

I . .. 

The only 2001 ad cited in General Counsel’s Brief is titled “Taxes.” Like the 2002 

I 

. ’ .  

. .  

I 

a 

“Garrett” and “Courage” ads, “Taxes” is purely informative in nature. It identifies two 

candidates and informs the viewer of .the candidates’ positions on’ taxes. It contains no explicit 

words advocating a vote for or against either.candidate. : 
. .  . .  

The other 2001 communication cited in the Brief is not an advertisement, but a poll. It . -. ._ . :, I 

, provides the listener with information on the positions taken by congressional candidates on tax ‘ 

issues.’ One version of the poll asks the listener whether he or she supports the positions taken by 
, .. 

’one of the candidates.. The, other version asks the listener to identify which of the. two candidates I 

he or she will vote for. Neither version asks the listener to vote for one of the candidates. .There 

is no express advocacy. 

’6 

at Appendix A of the General Counsel’s Brief. 
27 

are purely informational .or that exhort the viewer to engage in activity other than electoral action 
are not express advocacy. 52 F. Supp. 2d 45,64-65 (D.D.C. 1999). 

. In the interest of brevity, the remaining communications challenged as “express 
advocacy” in the General Counsel’s Brief will only be summarized, but full scripts can be found ’ I 

* 

The court in FEC v. Christian Codition similarly determined’ that communications that 

I 
’ .  
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I 
8 

I 

. .  
. -  

. I  

‘ !The General Counsel’s Brief cites four ads from 2000, all of which provide information , 

. 

.- 
’: :. . ’  

I-- 

I 
I ‘ I  

r+ 

about the tax and.fisca1 records of various candidates for Congress. None of them exhort the 

viewer to vote for a particular candidate. In “Flake Commercial,” the narrator highlights 

positions taken by Jeff Flake indicating that he:$ a solid’ fiscal conservative.” It concludes that 

“leadership” on these issues is needed in “Wash@on.” It does not expressly ask the viewer to 

bu., . 

. .  

‘ ’ _ .  . I 
.. . vote for Jeff Flake so that .he may assume such a leadership role. 

. .  E 
. I  

“Keller and Sublette” is another in the line of ads like “Garrett,” “Courage,” and “Taxes” . 

I ‘ .  

that is purely informative in nature. It contains no explicit words of advocacy. -Like the’other 
I I 

. . .  
I .  

4 

ads, it outlines candidates’ positions on taxes, but ends without exhorting the viewer to vote for ’ . 

one of the named candidates. 
I 

I 

The last two ads for 2000 are radio and television ads titled “Mission” which spoof the 
I I “Mission Impossible” theme. Though the mission is to find’“a Reagan Republican .like Ric 

Keller” and “a conservative Republican for Congress,” neither the radio nor the television ads 

mention voting. Whatever the General Counsel may think is im~lied, the ex~licit words . .  of 

express advocacv are not present. 

I 
I 
I Finally, there are four supposed scripts for “Ric Keller GOTV Phone Calls” and two11 

scripts for “Jeff Flake GOTV Phone Calls.” Importantly, David Keating testified in this MUR 

that he could not verify whether various scripts cited in the General Counsel’s Brief are draft or 

final versions. Keating Dep. at 156-58. Given the age of the documents, his testimony is not 

I 
I 

surprising. Because the Club’s policy was to avoid express advocacy, the final versions may 

have excised those portions to which the General Counsel’s 3rief objects. Perhaps if this matter 
I 
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E 
I. 
I ,  
I 
I 
I 
I 
I 
I 
I 
I 

. .  

. .  

_... 
‘ I  

. .  

had not lain moribund for a year and arkLalfY more information about these documents may have, ., 
. .. 

. .  I existed . I .I .. . I 

. .  \ .  
I 

’ I I .  

. .  
. \, ’ 

Nonetheless, :all of the scripts inform the listener of ‘various candidate posi ‘ons. They 

conclude by either reminding the listener to voteor by asking the listener to consider the . ’  
. .  

’ . . candidate.and his policy positions when the 1istener:goes to the polls,. .None of the’scripts . . 
, 

. .  . ! expressly exhort!the listener to vote f0.r a particular candidate. : ’ 
. .  

8 

. .  

The Commission may believe that some of the Club’s early communications came close . 
. .  

to the “express advocacy” -line. But Buckley teaches that the standard for measuring “express 

‘ advocacy” must be a bright-line so that speakers do not hedge, trirri, or steerdear. 424 U.S. at 

43. This is not a game of horseshoes; close does not count. Moreover, from a public policy 

standpoint, the emphasis should be on what the Club is doing now, rather than on early activities 

.that now are hard to document - at least in part because the Commission sat on this Complaint 

.for a year and a half. 

. ‘ 1  I ’ ’ Most impo.fiantly., anyone can see from the twenty Club ads - and even from the eleven ’ 

com&unications discussed by the General Counsel - the Club sought to avoid express advocacy. 

Thus, no.one could say that the Club’.s primary organizational purpose, is to engage in express 
. .  

advocacy. Without a prim’ary purpose to engage in “express advocacy,” the Club is not a ’‘ 

political committee, but a validly constituted membership organization. Moreover,’ in the 

absence of express advocacy, the Club has not made “expenditures.” In any’event, even if the 

I 

I 

. .  

- .  . 

I 
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-, . . . .  

. . 3 -  . .  . .  . . .  

. .  

Commission determines that the Club14dj:d engage in some prohibited “express advocacy,“ the . ’ ’ 

. .  : 
. .  

Club cannot lose its status as a membership . 8 . 8 . .  . organization as amresult.** . 
I 

, .  . . \ ,  

I 

I .  

’ .  I ,\ 
F* . The Club Has Not Received “Contributions.”. . 

In its effort to make the, Club into a political committee, the General Counsel’s Brief . ’ * ’  ‘ e .  

. ‘asserts ,that.the Club’s solicitations generated “contributions” sufficient to satisfy the $1,000 

annual political committee threshold. .,:See 2 U.S.C. 8 431(4)(A). These charges do’not, matter. , .. , ! : .  .: 
. .  ” 

because, as already discussed, the’Club lacks the major puCpose necessaryto be a political. 

. .  

. .  

. 
. committee. But, they are also mistaken. 

. .  

At the outset, it is important to be,clear as to the part of the Club’s activities the,,General :. ’ .. 

Counsel is attacking. When the Club contributes to candidates, bundles candidate contributions, 

engages in “express advocacy,” or disseminates so-called “electioneering communications,” it 

does so through its PAC. PAC contributions are separately solicited for these political purposes 

from the Club’s individual members. These PAC activities are not the source, of the supposed 
’ 

contributions. Instead, the General Counsel’s Brief (at 21 -23) stretches an‘ inapposite court case, 
!,,’ . 

FEC v. Survival Education Fund, 65 F.3d 285 (2d Cir. 1995), to suggest that recebts from the . 
. 

Club’s ,general fundraising solicitations are regulated “contributions” that trigger political 

committee status. However, the Club’s fundraising solicitations. are fundamentally different than ,’ 

. .  

. .  

those that were the subject of Survival Education Fund. Accordingly, the Club has not received 

“contributions” under the -General Counsel’s theory. ‘ 

28 
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1 

. .  . .  

. . I  

i I In S u n h ~ a l  Educdon Fund, ,the court held that a donation to an independent organization .: ’ . .  
‘ I  ! . .  1 

r- 
C 

was a “contribution” only. if the solicitation niade,plain that it‘would be used “for activities or 

communications that expressly advocate .. . . .” 65 E13d at: 295 (quotation’and citation omitted). 

The solicitation there said, among other thing.$ “AS THE NOVEMBER PRESIDENTIAL. 

ELECTION APPROACHES . . . FOUR MORE YEARS OF [REAGAN] WILL DESTROY ALL 

HOPE . . . . MILLIONS’ OF AMERICANS . . . BELIEVE WECANNOT ALLOW THAT TO,. 

’ 

‘ 1  

b.I., I , 

i’, . .  

_, 

. .  

. 

HAPPEN . . . . RONALD REAGAN AND HIS ANTI-PEOPLE POLICIES MUST BE STOPPED’ 
I 

. . . . YOUR CHECK . . . WILL HELP US REACH MORE PEOPLE, AND INCREASE THE 

EFFECTIVENESS OF OUR ELECTION-YEAR WORK.” Id. at 288-89. The FEC contended 

that the solicitation itself was express advocacy, and the Court of Appeals did not disagree. Id. at 

2934295. In that context the organization solicited money to “communicate [to] the voting 

public, letting them know why Ronald Reagan and his anti-people policies must be stopped.” Id. 

at 295. The court held that the solicitation indicated that the funds would be spent on express 

I 

I 

advocacy, so that resulting monies were contributions. Id. 

Here by contrast, the General Counsel’s Brief offers no evidence that funds’solicited to 

support the Club’s general advertising said that express advocacy was intended. In its two most 

prominent examples, the General Counsel’s Brief (at 20 & 21) quotes solicitations to Club 

members2’ for funds to run issue ads. The first explains that the solicitation is for money to fund 

“a series of ads in South Dakota educating citizens about Daschle’s econ~mically destructive 

I ,  

liberalism.” The second states: “We intend, with the ads that you’ll see at the end of this tape, to 

29 

from regulation because the Club is a duly constituted membership organization - as 
demonstrated throughout this Opposition - and these are protected membership communications. 

Contrary to the General Counsel’s footnote 58, these communications are also protected 
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1 

1 -  

. .  

. . : . .  . .  

. .  

, defend, President Bush’s economic rq129;j;di: ....” Neither solicitation indicates that funds are to be’ ’ 
. .  . .  

I . I  

used for “express advocacy.”30 
.. . 

I 

\ 
. .  

I .  

Moreover, Club members knew from the many issue ads. .h o the Club’s we site that, in ’ . 

I. 
I. 
I ’ .  

I 
I 
I 
I 
I 

fact, the Club typically did not’ support express advocacy. Thus, Survival Education Fund’s legal 

’ holding -that a donation’is. not a contribution’unless the solicitation clearly states that the money . 

I * .  

. . 

I .  

. . .  . !  
. .  

will be used for express advocacy - shows that monies received.by the Club were not, . . 

. .  . .  

.“contributions . ” 

G .  The Club Satisfies All Of The Required Criteria To Be A Properly 
Constituted Membership Organization. 

The General Counsel’s footnote 58 attacks the Club’s status as a membership 

organization on two grounds. First, it asserts that the Club has a disqualifying primary purpose. ’ 

We have shown above that this is not so. The Club’s primary purpose is to advance pro-growth 

policies. Second, it attacks the membership status of some of the Club’s members for 1ac.king a 
. .  

significant attachment to the Club. This assertion is also incorrect and should be disregarded. 

” ’  ’ 
’ Forbidding the Club to treat certain persons as its “members” would sharply c u r t ~ l  its 

ability. to address them on political subjects, thus precluding the free exercise of core First 

Amendment rights. Chamber of Commerce v: FEC, 69 F.3d 600,605 (D.C. Cir. 1995). The , 

“government must curtail speech only to the degree necessary ‘to meet the particular problem’ at 

. .  
. .  

. .  

30 

that it contends are solicitations for “contributions.” Curiously, the Brief concedes that one of 
the solicitations is for “funds to counter the ‘ugly propaganda by the labor unions”’ and not for 
express advocacy. The excerpt from the second solicitation, however, is truncated and does not 
include the Club’s exp13nRtim t.hat member’s own funds, and not those of the Club are not used 
to support candidates. 
have contributed $120,000 to Jeff already and we hope to raise $200,000 for him by election 
day.”). 

The General Counsel’s Brief (at 19) also excerpts language from solicitations in 2000 

(“The 1,500 Club for Growth members around the country 

I 



. . . .  
I 

I 

. .  

. .  
. I  . . . . . . .  

. . .  
.. :., . . . . . . . .  ., . . .  . . . .  . , .  . , . .  .::.:i.’ . .  ’ ’ . .  

. . . . . . .  . . .  . .  . . .  . .  . .  
_ .  

. . . .  . _ _  . .  

hand, and must avoid infringing on speech that does not pose. the danger th . .  
. . .  . .  

. . ‘  

- 1  

I 

regulation.” ‘MCFL, ‘479 U.S. at 265; FEC v. Nut2 RijZ&Ass!n, . . .  254 F;3.d ,.l 

2001). Accordingly, in addition to specifying faitors that conclusiv 

. . . . . .  . . . . .  . . .  I 
. .  

. .  ’ ,  

I 

. .  . . . . . . .  .:.-.:i . . . . . . .  . .  . . . .  .- :. . .i.’< . . . . .  

others “who do not precisely meet the requirements of the general’rule, but . .hi&$.a . -  . - .  relatively 
.:..;.,.’. ’ . ... .,._ . .  . .  

. .  . . .  ....... :.... . .  . .  ’. .>“..‘: ’ 

enduring and independently significant financial or organizational attachment.’“ . .  .. , ,.?> .. j”l1 - . : C.F.R., . ‘. ’ ’ . 
. “ . .”. . , ... : .  .._ . . 

$ 5  100.134(g); 114. I(e)(3). Of course, all of these standards must be construed’so . . .  as not to. 

eliminate persons as members who do not threaten the core ‘anti-corruption concems that justify 

. .  . .  
L’ .. . . . . . .  . . .  . .  

. . . . . . .  . ’.. . . . .  

. .  

FECA. 
. . . .  
. . . .  

The Club’s members a13 satisfy the Commission’s standards. The regulatory definition of 
I 

I 

“member” requires that he or she pay membership dues at least annually or maintain some other 

significant organizational attachment such as the right to participate in a binding vote on an 

organization policy. See 11 C.F.R. 5 s  100.134(0(2), (3); 114.1(e)(2)(ii), (iii). From 1999 until 

2003, all Club members were required to satisfy a dues requirement. 
. .  

In the latter half of 2003, the Club no longer required . 

members to pay annual dues; but offered free memberships. 

31 To allow its new non-dues paying members to maintain their status 

as “members” for FEC purposes, the Club’s Bylaws were amended to provide for “[vloting in an 

The General’Counsel’s Brief (at 5) ‘  states that the Club’s requirement that members pay 31 

dues ended in 2002. It bases this conclusion on! 
the dues requirement existed ‘‘[flrom amroximatelY 1999 through 2002.” 
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I 

I 

annual election on a Club policy question.” 

whether the Club should consider tort reform in connection with its pro-growth,.agenda. 

. : .  
In 2004, Club members voted-.on 

r. C 

‘ I  

. -  
I 

. .  snr I I . 
, I  ‘ I 

;;., ’ 

. The Club is a validly constituted membehhip organization with “members” who qualify 

as such under relevant FEC authority. Though it no longer requires its membersto pay dues, it 
. .  

allows them to vote on a binding policy question. Accordingly, the Club has &ken appropiiate , 

measures to safeguard the membership status. of all of its .members.32 
I ’ .  

.. . . I .  

IV. CONCLUSION 1 

. This matter must be dismissed because of the failure to comply with mandatory 

procedures for initiating a complaint-based case. Alternatively, all four of the General Counsel’s . 

alternative theories (at 32) for finding probable cause’ that a violation has occurred must be 

rejected. Theories one through three - that the Club is a political committee, or that it is the non- . 

’ 

I 

I 

’ 

federal account of a political committee, and failed to abide by various requirements - are 

inapposite because the Club is a validly organized and operated membership organization: The 

fourth recommendation - that the Club engaged in prohibited express advocacy - is factually 

wrong. 
I 

The General Counsel’s Brief does not challenge the status of the Club’s members based 32 

on any of the other regulatory criteria. See 11 C.F.R. $8 1.00.134(f); 114.1(e)(2). 
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_ .  . . .  
_ . . .  

For all of the reasons shown above,"including the fact that this matter has .been, . .  

a .  

proceeding contrary to statutory procedures, . I . , . .  . the Commission 'should I find no probable cause that . . . 

any violation of the Act has occurred and dismiss the case. ' . , \ .  
\. 

I 

Respectfully submitted, . ' 

... . 

Caro1.A. Laham 
Thomas .W. Kirby 

WILEY REIN#& FIELQING LLP 
1776.K Street, N.W. , 

Washington, D.C. 20006 
(202) 7 19-7000' 

May 31,2005 
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